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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTATIVES,
Washington, DC, June 23, 2003.

Hon. J. DENNIS HASTERT,
Speaker of the House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: By direction of the Committee on Govern-
ment Reform, I submit herewith the committee’s first report to the
108th Congress. The committee’s report is based on a study con-
ducted by its Subcommittee on Technology, Information Policy,
Intergovernmental Relations and the Census.

ToM DAVIS,
Chairman.

(111)
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Mr. ToMm DAVIS of Virginia, from the Committee on Government
Reform, submitted the following

FIRST REPORT

On June 19, 2003, the Committee on Government Reform ap-
proved and adopted a report entitled “A Citizen’s Guide on Using
the Freedom of Information Act and the Privacy Act of 1974 To Re-
quest Government Records.” The chairman was directed to trans-
mit a copy to the Speaker of the House.

I. PREFACE

In 1977, the House Committee on Government Operations issued
the first Citizen’s Guide on how to request records from Federal
agencies.! The original Guide was reprinted many times and wide-
ly distributed. The Superintendent of Documents at the Govern-
ment Printing Office reported that almost 50,000 copies were sold
between 1977 and 1986 when the Guide went out of print. In addi-
tion, thousands of copies were distributed by the House Committee
on Government Operations, Members of Congress, the Congres-
sional Research Service, and other Federal agencies. The original
Citizen’s Guide is one of the most widely read congressional com-
mittee reports in history.

In 1987, the committee issued a revised Citizen’s Guide.2 The
new edition was prepared to reflect changes to the Freedom of In-
formation Act made during 1986. As a result of special efforts by
the Superintendent of Documents at the Government Printing Of-

1A Citizen’s Guide on How to Use the Freedom of Information Act and the Privacy Act in Re-
questing Government Documents, H. Rept. 95-796, 95th Cong., 1st sess. (1977).

2A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 100-199, 100th Cong., 1st sess. (1987).
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fice, the availability of the new Guide was well publicized. The
1987 edition appeared on GPO’s “Best Seller” list in the months fol-
lowing its issuance.

During the 100th Congress, major amendments were made to the
Privacy Act of 1974. The Computer Matching and Privacy Protec-
tion Act of 19883 added new provisions to the Privacy Act and
changed several existing requirements. None of the changes af-
fected citizens’ rights to request or see records held by Federal
agencies, but some of the information in the 1987 Guide became
outdated as a result, and a third edition was issued in 1989.4

During the 101st Congress, the Privacy Act of 1974 was amended
through further adjustments to the Computer Matching and Pri-
vacy Protection Act of 1988. The changes did not affect access
rights. A fourth edition of the Citizen’s Guide reflected all changes
to the FOIA and Privacy Act made through the end of 1990.5 A
fifth edition of the Guide, produced in 1993, included an expanded
bibliography and editorial changes.®

A sixth edition contained bibliography additions and editorial
changes and represented the first report issued by the new Govern-
ment Reform and Oversight Committee.”

In the closing days of the 104th Congress, the Senate and the
House of Representatives completed action on the Electronic Free-
dom of Information Act Amendments of 1996. The President signed
this legislation into law on October 2, 1996, when it became Public
Law 104-231. With the exception of one provision pertaining to
electronic indexes, these amendments became effective at various
times during 1997.8 The 1996 amendments changed some FOIA ac-
cess rights, and the eighth edition of the Guide reflected these
modifications. It also contained bibliography additions and editorial
changes. The 9th edition reflected further bibliography additions
and editorial changes,? as did the 10th edition.10

I1. INTRODUCTION

A popular Government without popular information or
the means of acquiring it, is but a Prologue to a Farce or
a Tragedy or perhaps both. Knowledge will forever govern
ignorance, and a people who mean to be their own Gov-
ernors, must arm themselves with the power knowledge
gives.—JAMES MADISON 11

The Freedom of Information Act (FOIA) establishes a presump-
tion that records in the possession of agencies and departments of

3102 Stat. 2507.

4A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 101-193, 101st Cong., 1st sess. (1989).

5A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 102-146, 102d Cong., 1st sess. (1991).

6 A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 103—104, 103d Cong., 1st sess. (1993).

7A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 104—156, 104th Cong., 1st sess. (1995).

8A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 105-37, 105th Cong., 1st sess. (1997).

9A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 106-50, 106th Cong., 1st sess. (1999).

10A Citizen’s Guide on Using the Freedom of Information Act and the Privacy Act of 1974 To
Request Government Records, H. Rept. 107-371, 107th Cong., 2d sess. (2002).

11Letter to W.T. Barry, Aug. 4, 1822, in G.P. Hunt, ed., IX The Writings of James Madison
103 (1910).
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the executive branch of the U.S. Government are accessible to the
people. This was not always the approach to Federal information
disclosure policy. Before enactment of the FOIA in 1966, the bur-
den was on the individual to establish a right to examine these
government records. There were no statutory guidelines or proce-
dures to help a person seeking information. There were no judicial
remedies for those denied access.

With the passage of the FOIA, the burden of proof shifted from
the individual to the government. Those seeking information are no
longer required to show a need for information. Instead, the “need
to know” standard has been replaced by a “right to know” doctrine.
The government now has to justify the need for secrecy.

The FOIA sets standards for determining which records must be
disclosed and which records may be withheld. The law also pro-
vides administrative and judicial remedies for those denied access
to records. Above all, the statute requires Federal agencies to pro-
vide the fullest possible disclosure of information to the public. The
history of the act reflects that it is a disclosure law. It presumes
that requested records will be disclosed, and the agency must make
its case for withholding in terms of the act’s exemptions to the rule
of disclosure. The application of the act’s exemptions is generally
permissive—to be done if information in the requested records re-
quires protection—not mandatory. Thus, when determining wheth-
er a document or set of documents should be withheld under one
of the FOIA exemptions, an agency should withhold those docu-
ments only in those cases where the agency reasonably foresees
that disclosure would be harmful to an interest protected by the ex-
emption. Similarly, when a requestor asks for a set of documents,
the agency should release all documents, not a subset or selection
of those documents. Contrary to the instructions issued by the De-
partment of Justice on October 12, 2001, the standard should not
be to allow the withholding of information whenever there is mere-
ly a “sound legal basis” for doing so.

The Privacy Act of 1974 is a companion to the FOIA. The Privacy
Act regulates Federal Government agency recordkeeping and dis-
closure practices. The act allows most individuals to seek access to
Federal agency records about themselves. The act requires that
personal information in agency files be accurate, complete, rel-
evant, and timely. The subject of a record may challenge the accu-
racy of information. The act requires that agencies obtain informa-
tion directly from the subject of the record and that information
gathered for one purpose not be used for another purpose. As with
the FOIA, the Privacy Act provides civil remedies for individuals
whose rights may have been violated.

Another important feature of the Privacy Act is the requirement
that each Federal agency publish a description of each system of
records maintained by the agency that contains personal informa-
tion. This prevents agencies from keeping secret records.

The Privacy Act also restricts the disclosure of personally identi-
fiable information by Federal agencies. Together with the FOIA,
the Privacy Act permits disclosure of most personal files to the in-
dividual who is the subject of the files. The two laws restrict disclo-
sure of personal information to others when disclosure would vio-
late privacy interests.
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While both the FOIA and the Privacy Act support the disclosure
of agency records, both laws also recognize the legitimate need to
restrict disclosure of some information. For example, agencies may
withhold information properly classified in the interest of national
defense or foreign policy and criminal investigatory files. Other
specifically defined categories of information may also be withheld.

The essential feature of both laws is that they make Federal
agencies accountable for information disclosure policies and prac-
tices. While neither law grants an absolute right to examine gov-
ernment documents, both laws establish the right to request
records and to receive a response to the request. If a record cannot
be released, the requester is entitled to be told the reason for the
denial. The requester also has a right to appeal the denial and, if
necessary, to challenge it in court.

These procedural rights granted by the FOIA and the Privacy
Act make the laws valuable and workable. As a result, the disclo-
sure of Federal Government information cannot be controlled by ar-
bitrary or unreviewable actions.

III. RECOMMENDATIONS

The committee recommends that this Citizen’s Guide be made
widely available at low cost to anyone who has an interest in ob-
taining documents from the Federal Government. The Government
Printing Office and Federal agencies subject to the Freedom of In-
formation Act and the Privacy Act of 1974 should continue to dis-
tribute this report widely.

The committee also recommends that this Citizen’s Guide be
used by Federal agencies in training programs for government em-
ployees who are responsible for administering the Freedom of In-
formation Act and the Privacy Act of 1974. The Guide should also
be used by those government employees who only occasionally work
with these two laws.

In following these recommendations, however, agencies are not
relieved of their obligation to comply with the provisions of the
1996 FOIA amendments requiring agencies to make publicly avail-
able, upon request, reference material or an agency guide for re-
questing records or information. This agency guide should include
an index and description of all major information systems of the
agency, and guidance for obtaining various types and categories of
public information from the agency.

The agency guide is intended to be a short and simple expla-
nation for the public of what the FOIA is designed to do, and how
a member of the public can use it to access government records.
Each agency should explain, in clear and simple language, the
types of records that can be obtained from the agency through
FOIA requests; why some records cannot, by law, be made avail-
able; and how the agency makes the determination of whether or
not a record can be released.

Each agency guide should explain how to make a FOIA request,
and how long a requester can expect to wait for a reply from the
agency. In addition, the guide should explain the requester’s rights
under the law to appeal to the courts to rectify agency action. The
guide should give a brief history of recent litigation the agency has
been involved in, and the resolution of those cases. If an agency re-
quires that certain requests, such as applications for expedited ac-
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cess, be completed on agency forms, then the forms should be part
of the guide.

The agency guide is intended to supplement other information lo-
cator systems, like the Government Information Locator System
(GILS) mandated by the Paperwork Reduction Act of 1995.12 Thus,
the guide should reference systems and explain how a requester
can obtain more information about them. Any agency specific loca-
tor systems should be similarly referenced in the guide.

All agency guides should be available through electronic means,
and should be linked to agency annual reports on FOIA adminis-
tration. A citizen examining an agency guide should learn how to
access the agency’s annual reports, and any potential requester
reading an annual report should learn about the agency guide, and
how to access it.

IV. How To USk THiS GUIDE

This report explains how to use the Freedom of Information Act
and the Privacy Act of 1974. It reflects all changes to the laws
made since 1996. Major amendments to the Freedom of Informa-
tion Act passed in 1974, 1986, and 1996. A major addition to the
Privacy Act of 1974 was enacted in 1988.

This Guide is intended to serve as a general introduction to the
Freedom of Information Act and the Privacy Act.13 It offers neither
a comprehensive explanation of the details of these acts nor an
analysis of case law. The Guide will enable those who are unfa-
miliar with the laws to understand the process and to make a re-
quest. In addition, the complete text of each law is included in an
appendix.

Readers should be aware that FOIA litigation is a complex area
of law. There are thousands of court decisions interpreting the
FOIA.14 These decisions must be considered in order to develop a
complete understanding of the principles governing disclosure of
government information. Anyone requiring more details about the
FOIA, its history, or the case law should consult other sources.
There has been less controversy and less litigation over the Privacy
Act, but there is, nevertheless, a considerable body of case law for
the Privacy Act as well. There are also other sources of information
on the Privacy Act.

12109 Stat. 163; 44 U.S.C. §§3501-3520 (1995).

13 This Guide is primarily intended to help the general public. It includes a complete expla-
nation of the basics of the two laws. In the interest of producing a guide that would be both
simple and useful to the intended audience, the committee deliberately avoided addressing some
of the issues that are highly controversial. The committee cautions against treating the neu-
trally written descriptions contained in this report as definitive expressions of the committee’s
views of the law or congressional intent.

The committee has expressed its views on some of these issues in other reports. See, for exam-
ple, Security Classification Policy and Executive Order 12356, H. Rept. 97-731, 97th Cong. 2d
sess. (1982); Who Cares About Privacy? Oversight of the Privacy Act of 1974 by the Office of Man-
agement and Budget and by the Congress, H. Rept. 98455, 98th Cong., 1st sess. (1983); Elec-
tronic Collection and Dissemination of Information by Federal Agencies: A Policy Overview, H.
Rept. 99-560, 99th Cong., 2d sess. (1986); Freedom of Information Act Amendments of 1986, H.
Rept. 99-832, 99th Cong., 2d sess. (1986) (report to accompany H.R. 4862). The latter report
is a legislative report for a bill reforming the business procedures of the FOIA. The bill did not
become law. The 1986 amendments to the FOIA were made by the Freedom of Information Re-
form Act of 1986, Public Law 99-570. The Electronic Freedom of Information Act Amendments
of 1996, H. Rept. 104-795, 104th Cong., 2d sess. (1996).

14 See, e.g., U.S. Department of Justice, Office of Information and Privacy, Freedom of Infor-
mation Case List (published May 2002) and Freedom of Information Act Guide & Privacy Act
Overview (published May 2002).
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However, no one should be discouraged from making a request
under either law. No special expertise is required. Using the Free-
dom of Information Act and the Privacy Act is as simple as writing
a letter. This Citizen’s Guide explains the essentials.

V. WHicH Act To UseE

The access provisions of the FOIA and the Privacy Act overlap
in part. The two laws have different procedures and different ex-
emptions. As a result, sometimes information exempt under one
law will be disclosable under the other.

In order to take maximum advantage of the laws, an individual
seeking information about himself or herself should ordinarily cite
both laws. Requests by an individual for information that does not
re(l)atf solely to himself or herself should be made only under the
FOIA.

Congress intended that the two laws be considered together in
the processing of requests for information. Most government agen-
cies will automatically handle requests from individuals in a way
that will maximize the amount of information that is disclosable.
However, a requester should still make a request in a manner that
is most advantageous and that fully protects all available legal
rights. A requester who has any doubts about which law to use
should always cite both the FOIA and the Privacy Act when seek-
ing documents from the Federal Government.

VI. THE FREEDOM OF INFORMATION ACT
A. THE SCOPE OF THE FREEDOM OF INFORMATION ACT

The Federal Freedom of Information Act applies to documents
held by agencies of the executive branch of the Federal Govern-
ment. The executive branch includes cabinet departments, military
departments, government corporations, government controlled cor-
porations, independent regulatory agencies, and other establish-
ments in the executive branch.

The FOIA does not apply to elected officials of the Federal Gov-
ernment, including the President,'> Vice President, Senators, and
Representatives.1® The FOIA does not apply to the Federal judici-
ary. The FOIA does not apply to private companies; persons who
receive Federal contracts or grantsl7; private organizations; or
State or local governments.

All States and some localities have passed laws similar to the
FOIA that allow people to request access to records. In addition,

15The Presidential Records Act of 1978, 44 U.S.C. §§2201-2207 (1982), does make the docu-
mentary materials of former Presidents subject to the FOIA in part. Presidential papers and
documents generated after Jan. 20, 1981, will be available—subject to certain restrictions and
delays—under the general framework of the FOIA.

16 Virtually all official records of the Congress are available to the public. The Congressional
Record, all bills introduced in the House and the Senate, and all committee reports (except for
those containing classified information) are printed and disseminated. Most committee hearings
are also printed and available. Copies of most congressional publications are available at Fed-
eral depository libraries throughout the country. Historical records of the Congress are made
available in accordance with procedures established by House and Senate rules.

In addition, almost all activities of the Congress take place in public. The sessions of the
House and Senate are normally open to the public and televised. Most committee hearings and
markups are open to the public, and some are televised.

17Public Law 105-277 states, “. . . Provided further, That the Director of OMB amends Sec-
tion--.36 of OMB Circular A-110 to require Federal awarding agencies to ensure that all data
produced under an award will be made avallable to the public through the procdedures estab-
lished under the Freedom of Information Act .
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there are other Federal and State laws that may permit access to
documents held by organizations not covered by the Federal
FOIA.18

B. WHAT RECORDS CAN BE REQUESTED UNDER THE FOIA?

The FOIA requires agencies to publish in the Federal Register—
thereby, under the Government Printing Office Electronic Informa-
tion Access Enhancement Act of 1993,12 making such information
available online—(1) descriptions of agency organization and office
addresses; (2) statements of the general course and method of
agency operation; (3) rules of procedure and descriptions of forms;
and (4) substantive rules of general applicability and general policy
statements. The act also requires agencies to make available for
public inspection and copying: (1) final opinions made in the adju-
dication of cases; (2) statements of policy and interpretations adopt-
ed by an agency, but not published in the Federal Register; (3) ad-
ministrative staff manuals that affect the public; (4) copies of
records released in response to FOIA requests that an agency de-
termines have been or will likely be the subject of additional re-
quests; and (5) a general index of released records determined to
have been or likely to be the subject of additional requests.20 The
1996 FOIA amendments require that these materials which an
agency must make available for inspection and copying without the
formality of a FOIA request and which are created on or after No-
vember 1, 1996, must be made available by computer telecommuni-
cations and in hard copy.2!

All other “records” of a Federal agency may be requested under
the FOIA. The form in which a record is maintained by an agency
does not affect its availability. A request may seek a printed or
typed document, tape recording, map, photograph, computer print-
out, computer tape or disk, or a similar item. The 1996 FOIA
amendments affirm the general policy that any record, regardless
of the form in which it is stored, that is in the possession and con-
trol of a Federal agency is usually considered to be an agency
record under the FOIA. Although the FOIA occasionally uses terms
other than “record,” including “information” and “matter,” the defi-
nition of “record” made by the 1996 amendments should leave no
doubt about the breadth of the policy or the interchangability of
terms.

Of course, not all records that can be requested under the FOIA
must be disclosed. Information that is exempt from disclosure is de-
scribed below in the section entitled “Reasons Access May Be De-
nied Under the FOIA.”

The FOIA, it should be noted, provides that a requester may ask
for records rather than information. This means that an agency is

18 See, e.g., the Federal Fair Credit Reporting Act, 15 U.S.C. § 1681 et seq. (1982) (providing
for access to files of credit bureaus), the Federal Family Educational Rights and Privacy Act
of 1974, 20 U.S.C. § 1232¢g (1982) (providing for access to records maintained by schools and col-
leges). Some States have enacted laws allowing individuals to have access to personnel records
maintained by employers. See, e.g., Michigan Compiled Laws Annotated §423.501.

1944 U.S.C. §4101 (2000); the Government Printing Office Access Web site may be accessed
at htip:/ |www.gpoaccess.gov | index.html.

20The 1996 amendments to the FOIA require that this general index be made available by
computer telecommunications. Since not all individuals have access to computer networks or are
near agency public reading rooms, requesters would still be able to access previously released
FOIA records through the normal FOIA process.

21The 1996 FOIA amendments were signed into law on October 2, 1996.
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only required to look for an existing record or document in response
to a FOIA request. An agency is not obliged to create a new record
to comply with a request. An agency is neither required to collect
information it does not have, nor must an agency do research or
analyze data for a requester.22

Requesters must ask for existing records. Requests may have to
be carefully written in order to obtain the desired information.
Sometimes, an agency will help a requester identify a specific docu-
ment that contains the information being sought. Other times, a re-
quester may need to be creative when writing a FOIA request in
order to identify an existing document or set of documents con-
taining the desired information.

There is a second general limitation on FOIA requests. The law
requires that each request must reasonably describe the records
being sought. This means that a request must be specific enough
to permit a professional employee of the agency who is familiar
vx;ith the subject matter to locate the record in a reasonable period
of time.

Because agencies organize and index records in different ways,
one agency may consider a request to be reasonably descriptive
while another agency may reject a similar request as too vague.
For example, the Federal Bureau of Investigation (FBI) has a cen-
tral index for its primary record system. As a result, the FBI is
able to search for records about a specific person. However, agen-
cies that do not maintain a central name index may be unable to
conduct the same type of search. These agencies may reject a simi-
lar request because the request does not describe records that can
be identified.

Requesters should make requests as specific as possible. If a par-
ticular document is required, it should be identified precisely, pref-
erably by date and title. However, a request does not always have
to be that specific. A requester who cannot identify a specific record
should clearly explain his or her needs. A requester should make
sure, however, that a request is broad enough to include all desired
information.

For example, assume that a requester wants to obtain a list of
toxic waste sites near his home. A request to the Environmental
Protection Agency (EPA) for all records on toxic waste would cover
many more records than are needed. The fees for such a request
might be very high, and it is possible that the request might be re-
jected as too vague.

A request for all toxic waste sites within 3 miles of a particular
address is very specific. However, it is unlikely that the EPA would
have an existing record containing data organized in that fashion.
As a result, the request might be denied because there is no exist-
ing record containing the information.

The requester might do better to ask for a list of toxic waste sites
in his city, county, or State. It is more likely that existing records
might contain this information. The requester might also want to
tell the agency in the request letter exactly what information is de-

22When records are maintained in a computer, an agency is required to retrieve information
in response to a FOIA request. The process of retrieving the information may result in the cre-
ation of a new document when the data is printed out on paper or written on computer tape
or disk. Since this may be the only way computerized data can be disclosed, agencies are re-
quired to provide the data even if it means a new document must be created.
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sired. This additional explanation may help the agency to find a
record that meets the request.

Many people include their telephone number with their requests.
Some questions about the scope of a request can be resolved quick-
ly when an agency employee and the requester talk. This is an effi-
cient way to resolve questions that arise during the processing of
FOIA requests.

It is to everyone’s advantage if requests are as precise and as
narrow as possible. The requester benefits because the request can
be processed faster and cheaper. The agency benefits because it can
do a better job of responding to the request. The agency will also
be able to use its resources to respond to more requests. The FOIA
WOI‘%{S best when both the requester and the agency act coopera-
tively.

C. MAKING A FOIA REQUEST

The first step in making a request under the FOIA is to identify
the agency that has the records. A FOIA request must be ad-
dressed to a specific agency. There is no central government
records office that services FOIA requests.

Often, a requester knows beforehand which agency has the de-
sired records. If not, a requester can consult a government direc-
tory such as the United States Government Manual.?23 This manual
has a complete list of all Federal agencies, a description of agency
functions, and the address of each agency. A requester who is un-
certain about which agency has the records that are needed can
make FOIA requests at more than one agency.

Agencies require that FOIA requests be in writing. Letters re-
questing records under the FOIA can be short and simple. No one
needs a lawyer to make a FOIA request. Appendix 1 of this Guide
contains a sample request letter.

The request letter should be addressed to the agency’s FOIA offi-
cer or to the head of the agency. The envelope containing the writ-
ten request should be marked “Freedom of Information Act Re-
quest” in the lower left-hand corner.24

There are three basic elements to a FOIA request letter. First,
the letter should state that the request is being made under the
Freedom of Information Act. Second, the request should identify
the records that are being sought as specifically as possible. Third,
the name and address of the requester must be included.

Under the 1986 amendments to the FOIA the fees that may be
charged vary with the status or purpose of the requester. As a re-
sult, a requester may have to provide additional information to per-
mit the agency to determine the appropriate fees. Different fees can
be charged to commercial users, representatives of the news media,

23The United States Government Manual is sold by the Superintendent of Documents of the
U.S. Government Printing Office. Virtually every public library should have a copy on its
shelves. An electronic version of the Manual may be found on the Office of the Federal Register
Web site at htip:/ /www.access.gpo.gov /nara. Individual agency Web sites may also be consulted
for useful FOIA information.

24 All agencies have issued FOIA regulations that describe the request process in greater de-
tail. For example, large agencies may have several components each of which has its own FOIA
rules. A requester who can find agency FOIA regulations in the Code of Federal Regulations
(available in many libraries and an electronic version may be found on the Office of the Federal
Register Web site provided in note 23) might find it useful to check these regulations before
making a request. A requester who follows the agency’s specific procedures may receive a faster
response. However, the simple procedures suggested in this guide will be adequate to meet the
minimum requirements for a FOIA request.
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educational or noncommercial scientific institutions, and individ-
uals. The next section explains the fee structure in more detail.

There are several optional items that are often included in a
FOIA request. The first is the telephone number of the requester.
This permits an agency employee processing a request to speak
with the requester if necessary.

A second optional item is a limitation on the fees that the re-
quester is willing to pay. It is common for a requester to ask to be
notified in advance if the charges will exceed a fixed amount. This
allows the requester to modify or withdraw a request if the cost
may be too high. Also, by stating a willingness to pay a set amount
of fees in the original request letter, a requester may avoid the ne-
cessity of additional correspondence and delay.

A third optional item sometimes included in a FOIA request is
a request for a waiver or reduction of fees. The 1986 amendments
to the FOIA changed the rules for fee waivers. Fees must be
waived or reduced if disclosure of the information is in the public
interest because it is likely to contribute significantly to public un-
derstanding of the operations or activities of the government and
is not primarily in the commercial interest of the requester. Deci-
sions about granting fee waivers are separate from and different
than decisions about the amount of fees that can be charged to a
requester.

A fourth optional item is the specification of the form or format
in which the requested material is sought. This is an important
consideration if a requester desires the responsive information in
a particular format. For example, should information maintained
by an agency in an electronic form be provided in that same form
(perhaps on a disk or CD-ROM) or in hardcopy (such as a paper
printout)? The 1996 amendments to the FOIA require agencies to
help requesters by providing information in the form requested, in-
cluding requests for the electronic form of records, if the agency can
readily reproduce it in that form. Part of this helping effort in-
cludes informing requesters of costs and delays that format pref-
erences might engender.

A fifth optional consideration is seeking expedited processing of
a request by showing a “compelling need” for a speedy response.
The 1996 amendments to the FOIA require the agencies to promul-
gate regulations authorizing expedited access where a requester
demonstrates a “compelling need” for quick response. A “compelling
need” warranting faster FOIA processing exists in two categories of
circumstances. In the first category, the failure to obtain the
records within an expedited deadline poses an imminent threat to
an individual’s life or physical safety. The second category requires
a request by someone “primarily engaged in disseminating informa-
tion” and “urgency to inform the public concerning actual or alleged
Federal Government activity.” Agencies may determine other cases
in which they will provide in their regulations for expedited proc-
essing.

The specified categories for compelling need are intended to be
narrowly applied. A threat to an individual’s life or physical safety
qualifying for expedited access should be imminent. A reasonable
person should be able to appreciate that a delay in obtaining the
requested information poses such a threat. A person “primarily en-
gaged in disseminating information” should not include individuals
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who are engaged only incidentally in the dissemination of informa-
tion. The standard of “primarily engaged” requires that information
dissemination be the main activity of the requester, although it
need not be his or her sole occupation. A requester who only inci-
dentally engages in information dissemination, besides other activi-
ties, would not satisfy this requirement.

The standard of “urgency to inform” requires that the informa-
tion requested should pertain to a matter constituting a current ex-
igency for the American public and that a reasonable person might
conclude that the consequences of delaying a response to a FOIA
request would compromise a significant recognized interest. The
public’s right to know, although a significant and important value,
would not by itself be sufficient to satisfy this standard.

A requester should keep a copy of the request letter and related
correspondence until the request has been finally resolved.

D. FEES AND FEE WAIVERS

FOIA requesters may have to pay fees covering some or all of the
costs of processing their requests. As amended in 1986, the law es-
tablishes three types of fees that may be charged. The 1986 law
makes the process of determining the applicable fees more com-
plicated. However, the 1986 rules reduce or eliminate entirely the
cost for small, noncommercial requests.

First, fees can be imposed to recover the cost of copying docu-
ments. All agencies have a fixed price for making copies using
copying machines. A requester is usually charged the actual cost of
copying computer tapes, photographs, and other nonstandard docu-
ments.

Second, fees can also be imposed to recover the costs of searching
for documents. This includes the time spent looking for material re-
sponsive to a request. The 1996 amendments to the FOIA define
“search” as a “review, manually or by automated means,” of “agen-
cy records for the purpose of locating those records responsive to
a request.” Under the FOIA, an agency need not create documents
that do not exist. Computer records found in a database rather
than a file cabinet may require the application of codes or some
form of programming to retrieve the information. Under the defini-
tion of “search” in the amendments, the review of computerized
records would not amount to the creation of records. Otherwise, it
would be virtually impossible to get records maintained completely
in an electronic format, like computer database information, be-
cause some manipulation of the information likely would be nec-
essary to search the records. A requester can minimize search
charges by making clear, narrow requests for identifiable docu-
ments whenever possible.

Third, fees can be charged to recover review costs. Review is the
process of examining documents to determine whether any portion
is exempt from disclosure. Before the 1986 amendments took effect,
no review costs were charged to any requester. Review costs may
be charged to commercial requesters only. Review charges only in-
clude costs incurred during the initial examination of a document.
An agency may not charge for any costs incurred in resolving
issues of law or policy that may arise while processing a request.

Different fees apply to different requesters. There are three cat-
egories of FOIA requesters. The first includes representatives of
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the news media, and educational or noncommercial scientific insti-
tutions whose purpose is scholarly or scientific research. A re-
quester in this category who is not seeking records for commercial
use can only be billed for reasonable standard document duplica-
tion charges. A request for information from a representative of the
news media is not considered to be for commercial use if the re-
quest is in support of a news gathering or dissemination function.

The second category includes FOIA requesters seeking records
for commercial use. Commercial use is not defined in the law, but
it generally includes profitmaking activities. A commercial user can
be charged reasonable standard charges for document duplication,
search, and review.

The third category of FOIA requesters includes everyone not in
the first two categories. People seeking information for personal
use, public interest groups, and nonprofit organizations are exam-
ples of requesters who fall into the third group. Charges for these
requesters are limited to reasonable standard charges for document
duplication and search. Review costs may not be charged. The 1986
amendments did not change the fees charged to these requesters.

Small requests are free for a requester in the first and third cat-
egories. This includes all requesters except commercial users. There
is no charge for the first 2 hours of search time and for the first
100 pages of documents. A noncommercial requester who limits a
request to a small number of easily found records will not pay any
fees at all.

In addition, the law also prevents agencies from charging fees if
the cost of collecting the fee would exceed the amount collected.
This limitation applies to all requests, including those seeking doc-
uments for commercial use. Thus, if the allowable charges for any
FOIA request are small, no fees are imposed.

Each agency sets charges for duplication, search, and review
based on its own costs. The amount of these charges is listed in
agency FOIA regulations. Each agency also sets its own threshold
for minimum charges.

The 1986 FOIA amendments also changed the law on fee waiv-
ers. Fees now must be waived or reduced if disclosure of the infor-
mation is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities
of the government and is not primarily in the commercial interest
of the requester.

The 1986 amendments on fees and fee waivers have created
some confusion. Determinations about fees are separate and dis-
tinct from determinations about fee waivers. For example, a re-
quester who can demonstrate that he or she is a news reporter may
only be charged duplication fees. However, a requester found to be
a reporter is not automatically entitled to a waiver of those fees.
A reporter who seeks a waiver must demonstrate that the request
also meets the standards for waivers.

Normally, only after a requester has been categorized to deter-
mine the applicable fees does the issue of a fee waiver arise. A re-
quester who seeks a fee waiver should ask for a waiver in the origi-
nal request letter. However, a request for a waiver can be made at
a later time. The requester should describe how disclosure will con-
tribute to public understanding of the operations or activities of the
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government. The sample request letter in the appendix includes op-
tional language asking for a fee waiver.

Any requester may ask for a fee waiver. Some will find it easier
to qualify than others. A news reporter who is only charged dupli-
cation costs may still ask that the charges be waived because of the
public benefits that will result from disclosure. A representative of
the news media, a scholar, or a public interest group are more like-
ly to qualify for a waiver of fees. A commercial user may find it
difficult to qualify for waivers.

The eligibility of other requesters will vary. A key element in
qualifying for a fee waiver is the relationship of the information to
public understanding of the operations or activities of government.
Another important factor is the ability of the requester to convey
that information to other interested members of the public. A re-
quester is not eligible for a fee waiver solely because of indigence.

E. REQUIREMENTS FOR AGENCY RESPONSES

Under the 1996 amendments to the FOIA, each agency is re-
quired to determine within 20 days (excluding Saturdays, Sundays,
and legal holidays) after the receipt of a request whether to comply
with the request.2®> The actual disclosure of documents is required
to follow promptly thereafter. If a request is denied in whole or in
part, the agency must tell the requester the reasons for the denial.
The agency must also tell the requester that there is a right to ap-
peal any adverse determination to the head of the agency or his or
her designee.

The FOIA permits an agency to extend the time limits up to 10
days in unusual circumstances. These circumstances include the
need to collect records from remote locations, review large numbers
of records, and consult with other agencies. The agency is supposed
to notify the requester whenever an extension is invoked.26

The statutory time limits for responses are not always met. An
agency sometimes receives an unexpectedly large number of FOIA
requests at one time and is unable to meet the deadlines. Some
agencies assign inadequate resources to FOIA offices. Congress
does not condone the failure of any agency to meet the law’s time
limits. However, as a practical matter, there is little that a re-
quester can do about it. The courts have been reluctant to provide
relief solely because the FOIA’s time limits have not been met.

The best advice to requesters is to be patient. The law allows a
requester to consider that his or her request has been denied if it
has not been decided within the time limits. This permits the re-
quester to file an administrative appeal or file a lawsuit in Federal
District Court. However, this is not always the best course of ac-
tion. The filing of an administrative or judicial appeal will not nec-
essarily result in any faster processing of the request.

Each agency generally processes requests in the order of receipt.
Some agencies will expedite the processing of urgent requests. Any-
one with a pressing need for records should consult with the agen-
cy FOIA officer about how to ask for expedited treatment of re-
quests.

25The new response requirements of the 1996 amendments to the FOIA became effective on
October 2, 1997.

26 Agencies that take more than 20 days to respond to a request do not always notify each
requester that an extension has been invoked.



14

The 1996 amendments to the FOIA made several changes to the
response requirements. Agencies have long processed FOIA re-
quests on a “first in, first out” basis. Processing requests solely on
this basis, however, has resulted in lengthy delays for simple re-
quests. The prior receipt and processing of complex requests delays
other requests, increasing agency backlogs. To change this situa-
tion, the 1996 amendments to the FOIA authorize agencies to pro-
mulgate regulations establishing multitrack processing systems,
and make clear that agencies should exercise due diligence within
each track. Under these new arrangements, agencies also may give
requesters the opportunity to limit the scope of their requests to
qualify for processing under a faster track.

As previously noted, the 1996 amendments also increase from 10
to 20 days (excluding Saturdays, Sundays, and legal holidays) the
time allowed for an agency, after receiving a request, to determine
whether to comply with the request. Moreover, the amendments
provide a mechanism to deal with unusually burdensome requests
which an agency would not be able to process within prescribed
timeframes, including an extra 10 days for “unusual cir-
cumstances.” For such requests, the 1996 amendments require an
agency to inform the requester that the request cannot be proc-
essed within the statutory time limits and provide an opportunity
for the requester to limit the scope of the request so that it may
be processed within statutory time limits, and/or arrange with the
agency a negotiated deadline for processing the request. In the
event the requester refuses to reasonably limit the scope of the re-
quest or agree upon a timeframe and then seeks judicial review,
that refusal shall be considered as a factor in determining whether
“exceptional circum-stances” exist for a judicial extension of proc-
essing time.

The FOIA formerly provided that, in “exceptional circumstances,”
a court may extend the statutory time limits for an agency to re-
spond to a FOIA request, but did not specify what those cir-
cumstances are. The 1996 amendments clarify that routine, pre-
dictable agency backlogs for FOIA requests do not constitute excep-
tional circumstances for purposes of the act. Ro